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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
Docket No. 75-7552 
SAMUEL SCHEIN, an attorney, 
Plaintiff-Appellant, 
e d е 
The U.S.A., et al., 


Defendants-Appellees. 


BRIEF OF DEFENDANTS-APPELLEES 


Statement of the Case 
This is an appeal by plaintiff-appellant Samuel 
Schein from ап endorsed order signed September 9, 1975 by 
the Honorable Kevin Thomas Duffy granting defendants' motion 
to dismiss the complaint, pursuant to Rule 12(b)(1) and (6) 
of the Federal Rules of Civil Procedure ("Fed.R.Civ.Proc."), 
for lack of subject matter jurisdiction and for failure to 


state a claim upon which relief can be granted. 


WGB : 1q 
M-1238 Plaintiff filed a complaint requesting толеу 


damages from defendants as a result of defendants' purported 
negligent conduct in failing to provide plaintiff with an 
informant 's reward for information given to officials of the 
Internal Revenue Service (the "IRS"). The named defendants 
included the United States, the IRS, Lyndon Johnson, Donald 
Alexander, the Commissioner of Internal Revenue, N. Alan 
Long, the Director of the Intelligence Division of the IRS 
and Charles A. Church, the District Director of Internal 
Revenue, Manhattan District. Jurisdiction was alleged to 
lie under 28 U.S.C. § 1346(b). 
Issue Presented 

Did the District Court properly dismiss the 
complaint for lack of subject matter jurisdiction and for 
failure to state a claim upon which relief can be granted? 

Facts 

In 1956, plaintiff filed an application for reward 
with the Director of the Intelligence Division of the IRS in 
Washington, D.C. for having reported the taking of a tax 
loss by Glen Alden Corporation. The matter was referred to 
the District Director of Internal Revenue, Scranton District, 
who disallowed the claim on the ground that no additional 
taxes or penalties were recovered as a result of the information 


furnished by plaintiff. (Complaint 4 13). 
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In 1958, plaintiff submitted a separate reward 
claim for information relating to t... tax status of List 
Industries Corp. and Gera Corp. (Complaint 4"в 24, 25). 

This claim was disallowed by the District Director of 
Internal Revenue, Manhattan District who concluded that 
there was "no basis for the allowance of a reward".  (Com- 
plaint 1 26). 

In 1960, plaintiff filed yet another reward claim, 
this time relating to the merger of List Industries Corp. 
and Glen Alden Corp. (Complaint 117). After filing this 
claim, plaintiff allegedly furnished legal memoranda to the 
IRS and copies of purportedly relevant state court decisions. 
(Complaint {s 29-49). Іп November, 1960, the Scranton 
District Director's office advised plaintiff that no reward 
could be allowed for information previously known to the IRS 
or for information available in public records. (Complaint 
4 52). 

In 1961, plaintiff requested reconsideration of 
the disallowance of his 1958 claim. (Complaint 4"в 55-56). 
Following plaintiff's extended correspondence to various 
federal officials (Complaint 4"в 57-88), the Manhattan 
District Director, in May, 1965, advised plaintiff that his 


information could not form the basis for granting any 


informant 's’ reward. (Complaint $ 89.) 


Undaunted, plaintiff sent а so-called appeal for 
review and reconsideration to then President Lidon B. 
Johnson and to the Director of th. Intelligence Division of 
the IRS (Compleint 1 92). As a result, the Manhattan 
District Director, in July, 1965, again wrote to plaintiff, 
reiterating his prior denials and the reasons for “hese 
denials. (Complaint 4 93). Despite this communication, 
Plaintiff persisted in writing to federal officials, including 
President Johnson. (Complaint 45 94-99). Ав a result, in 
March, 1969, the Manhattan District Director communicated 
once more with plaintiff, ising that no reward could be 
granted where information, no matter how valuable, did not 
result in the collection of any additional taxes or where 
additional taxcs were collected, but not as a direct result 
of information submitted. (Complaint 4 100). 

In February, 1972, plaintiff instituted suit in the 
United States District Court for the Eastern District of New 
York against the United States, the Commissioner of Internal 
Revenue and the Manhattan District Director. (Complaint $ 
121). Alleging essentially the same facts as аге set forth 


in the instant action (Ex. A to Affidavit of William C. Ballaine, 


Assistant United States Attorney, sworn to August 12, 1975 


["Def. Aff."]),* plaintiff framed that action as a suit to 


review the denial of his repeated claims for an informant.'s 


iled in District Court in connection with defendants” 
motion to dismiss plaintiff's complaint. 


reward. Apparently, plaintiff later advanced ап alternative 
cla m for compensation on a quantum meruit basis for legal 
scrvices rendered. The District Court, by the Honorable 
Edward R. Neaher, granted defendants' motion to dismiss the 
complaint for lack of subject matter jurisdiction and for 
failure to state a claim upon which relief car be granted. 
See Schein v. United States, 352 F. Supp. 182 (E.D.N.Y. 
1972). 

In March, 1975, plaintiff commenced a second 
action, again in the United States District Court for the 
Eastern District of New York, this time claiming breach of 
an implied contract and also claiming injury and negligent 
wrongdoing. (Complaint ¥ 130). Тһе pleaded facts were 
essentially the same as those alleged in his first action 
and as alloged in the instant action. (Ex. B to Def. Aff.) 
This second suit was dismissed on the Court's own motion for 
lack of subject matter jurisdiction. (Ex. C to Def. Aff.). 

In early June, 1975, plaintiff filed an adminis- 
trative claim, pursuant to 28 U.S.C. $2675, but withdrew 
this administrative claim fifteen days later. (Complaint 
13). On June 24, 1975, plaintiff commenced the instant 


action, which was dismissed on September 9, 1975. 


ARGUMENT 
POINT I 
The Court Lacked Jurisdiction 


Over the Subject Matter of 
Plaintiff's Claim 


Plaintiff bases jurisdiction upon 28 U.S.C. § 
1346(b), which grants subject matter jurisdiction over 
claims against the United States for negligent or wrongful 
acts or omissions of Government employees. Plaintiff 
cannot rely upon 28 U.S.C. §1346(b), however, because of the 
exclusionary language of 28 U.S.C. § 2680(a). Section 
2680(a) provides that subject matter jurisdiction is not 
available under 28 U.S.C. § 1346(b) where plaintiff's tort 
claim is based upon "the exercise or performance or the 
failure to exercise or perform a discretionary function or 
ди y on the part of a federal agency or an employee of the 
Government, whether or not the discretion involved be 
abused." 28 U.S.C. §2680(a). 

From his own complaint, it is apparent that plain- 
tiff's tort claim is premised directly upon the action of 
Government officials in denying him an informant's reward. 
Such an award may only be approved pursuant to “һе authority 
of 26 U.S.C. §7623 and 26 C.F.R. § 301.7623-1 thereunder. 
Under 26 U.S.C. §7623, the Secretary of the Treasur his 
delegate "is authorized to рау" as an award such su 
he "may deem necessary". 26 C.F.R. §301.7623-1, provides 


inter alia: 
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"(а) *** A district director may 
approve such reward as he deems suit- 
able for information that leads to the 
detection and punishment of any person 
guilty of violating any internal re- 
venue law ***, 


* * * 


"(с) *** All relevant factors *** shall 
be taken into account by a district 
director in determining whether a reward 
shall be paid, and, if so, the amount 
thereof. www" 


This authority quite clearly leaves approval or disapproval 
of an award to the discretion of the District Director of 
Internal Revenue. 

As a result, plaintiff's claim of allegedly negli- 
gent conduct flows directly from the exercise of discretion 
by Government officials. Thus, plaintiff's tort -laim falls 
squarely within the exclusionary language of 28 U.S.C. § 
2680(a), precluding subject matter jurisdiction under 28 
U.S.C. § 1346(b). This very legal conclusion was reached by 
the District Court in Divonne v. Internal Revenue Service, 
75 Civ. 912 (S.D.N.Y. July 14, 1975) (Ex. 1 to Legal Appendix) 
where, as here, the plaintiff sued in tort, claiming the 


right to an informant's reward.* 


* In addition to jurisdiction being barred by 28 U.S.C. $ 
2680(a), jurisdiction does not lie under 28 U.S.C. $ 1346(b) 
because plaintiff failed to file his administrative claim 
and receive a denial, or wait six months without receiving а 
decision. 28 U.S.C. $ 2675(a); Franklin State Bank v. 
United States, 72 Civ. 2135 at pp. 8-9 (S.D.N.Y. Sept. 29, 

Ex. 2 to Legal Appendix); Valley v. United States, 
366 F. Supp. 268 (E.D. Pa. 1973); see Bialowas v. United States 
443 F.2d 1047 at 1049 and n.2 (3rd Cir. 1971). Given plain- 
tiff's litigating history, however, defendants-appellees 
urge that the District Court's order be affirmed, but not 
solely on the basis of plaintiff's failure to comply with 
administrative exhaustion requirements. 
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Not only is jurisdiction unavailable under 28 
U.S.C. §1346(b), the provision relied upon in plaintiff's 
complaint, no other jurisdictional basis may be found to 
support plaintiff's claim. In his initial suit in the 
Eastern District of New York, plaintiff viewed his factual 
allegations as stating a claim for review of decisions made 
by IRS officials, presumably claiming jurisdiction under 5 
U.S.C. 5 701, et seq., or as stating a quantum meruit claim 
for legal services rendered, presumably claiming jurisdic- 
tion under 28 U.S.C. § 1346(a)(2). The United States 
District Court for the Eastern District of New York properly 
held that no jurisdiction existed under 5 U.S.C. § 701, et 
seq., or under 28 U.S.C. § 1346(a)(2) or even under 28 
U.S.C. § 1361. Schein v. United States, supra, 352 F. Supp. 
182 at 186. Similarly, see Divonne v. United States, supra 
at pp. 5-6. Since these statutory provisions are the only 
remaining jurisdictional provisions which have even color- 
able application to the factual allegations in the instant 
action, it is clear that there is no jurisdictional support 


for plaintiff's suit. 


POINT ІІ 


Plaintiff's Complaint Failed to State 
a Claim Upon Which Relief Can Be 
Granted 


Plaintiff's action is premised on allegations 
of negligence by defendants. A reading of the complaint 
makes clear that the negi.gent conduct alleged is defen- 
dants' individual and collective refusal to provide plain- 
tiff with the informant's reward which he persistently 
demanded. Assuming the truth of the factual allegations, 
plaintiff's complaint does not state a claim sounding in 
tort at all. See Divonne v. Internal Revenue Service, supra 
at p. 5. In any event, a long line of decisions, treating a 
claim for an IRS informant's reward as in the nature of a 
contract claim, have concluded that any such claim for a 
reward must be dismissed for failure to state a claim upon 
which relief can be granted. Barker v. Lein, 366 F.2d 757 
(lst Cir. 1966); Divonne v. Internal Revenue Service, supra; 
Schein v. United States, supra, 352 F. Supp. 182; Chase v. 
United States, 6C F. Supp. 211 (Ct. Cl. 1945); see Saracena 
v. United States, 508 F.2d 1333, 1336 (Ct. Cl. 1975). The 
rationale of these decisions, that 26 U.S.C. $ 7623 does not 
create any fixed obligation to pay a reward, requires the 
conclusion that defendants in the instant action were under 
absolutely no legal duty to accede to plaintiff's persistent 
demands for a reward. Accordingly, defendants' refusal to 


provide a reward cannot be considered negligent and, regardless 


E 
| 
| 
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of plaintiff's allegations of personal injury, his purported 
tort claim fails to state a claim upon which relief can be 
granted. 

POINT 111 


The Action is Barred By 
Res Judicata 


Three years before commencement of this action, 
plaintiff filed a complaint in the United States District 
Court for the Eastern District of New York setting forth 
essentially the same factual allegations as are made in 
the instant action. (Compare Ex. A to Def. Aff. and plain- 
tiff's Complaint herein).* This first action was dismissed 
by the District Court for lack of subject matter jurisdiction 
and for failure to state a claim upon which relief can be 
granted. Schein v. United States, supra, 352 F.Supp. 182. 
Dismissal for failure to state а claim without the reservation 
of any issue is presumed to be upon the merits, unless the 
contrary appears of record and is stated in the decree; 
the judgment has the effect of res judicata in a subsequent 
suit on the same claim. 1B Moore's Federal Practice {0.409[1] 


at p. 1005 (2d ed. 1974). 


n the instant complaint, plaintiff adds conclusory allega- 
tions of negligence, corruption and wrongdoing by defendants 
and claims that personal injuries resulted. However, the 
events alleged Бу plaintiff to provide the factual basis for 
his conclusory allegations are in all essentials the same 
as the events described in his first complaint filed in the 
Eastern District of New York. 


-10- 
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The only difference between plaintiff's first 
complaint and the present one is that the first suit was 
viewed by plaintiff as one to review an administrative 
decision or as a quantum meruit claim, whereas the in- 
stant action adds conclusory allegations of negligence and 
personal injury in an attempt to make it colorably sound 
in tort. However, as Judge Weinfeld observed in Ruderer v. 
Department of Justice, 389 F. Supp. 549 at 550 (S.D.N.Y. 
1974): 

"Plaintiff cannot escape the effect of 

prior adverse determinations by cloth- 

ing the claim[s] in different garb 

[citing Frost v. Bankers Commercial 

Corp., 1l F.R.D. 5 (S.D.N.X. J. 

SEE d, 194 F.2d 505 (2d Cir. 1952)]." 

Nor does it matter that plaintiff has now named additional 
federal defendants vhom he did n-* make party to his first 
action. Res judicata properly may be invoked against a 
plaintiff who has previously asserted essentially the same 
claim but against different defendants where there is a 
close or significant relationship between successive de- 
fendants.  Ruderer v. Mitchell, 74 Civ. 1019 (S.D.N.Y. 
Aug. 30, 1974) (Ex. 3 to Legal Appendix). 

Plaintiff's complaint, though clothed as a tort 


case, is in all essentials the same as his first suit, which 


was dismissed for failure to state a claim upon which relief 
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can be granted. There is an obvious and significant rela- 


tionship between the defendants named in that suit and those 


named here. Accordingly, plaintiff's present action is 
barred under principles of res judicata. 
CONCLUSION 
For the reasons set forth above, the order of 
the United States District Court for the Southern District 
of New York dismissing plaintiff's complaint should be 
affirmed. 
Dated: New York, New York 
December 12, 1975 

Respectfully subnitted, 

THOMAS J. CAHILL 

United States Attorney for the 


Southern District of New York 
Attorney for Defendants-Appellees 


WILLIAM G. BALLAIN 
STEVEN J. GLASSMAN 
Assistant United States Attorneys 


Of Counsel 
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APPEND 


Plaintiff claims 
for supplying information 
which established tax eva 


Century Fox Film Corporat 
suant to Rule 12(b), F.R. 
complaint for lack of ib 
failure to state a claim 


The motion is granted. 


The statutory pro 


informant 


| 

. | 

that he is entitled to a reward | 

to the Internal Revenue Service | 

| 

, е À | 

sion on the part of the Twentieth ! 

1 | 
ion. Тһе United States moves pur- 


Civ.P., for an order dismissing the 


itter jurisdiction and for | 


' 


on which relief can be granted. 


vision vhich authorizes payment of 


a reward to an is $7623 of .the Internal Revenue Code, 
26 U.S.C. $7623, which provides as follows: 
"The Secretary or his delegate, under 
regulations prescribed by the Secretary or his 
delegate, is authorized to pay such sims, not 
exceecing in the aggregate the sum appropriated 
therefor, as he may deem necessary for detect- | 
ing and bringing to trial and punishment persons | 
guilty of violating the internal revenue laws, 
Or conniving at the same,in cases where suck 
expenses are not otherwise provided by law.' 
Pursuant to $7523, the Service has adopted Regulation 531. 7523-1, 


which authorizes 


each district director to рау such rewards 
as "he deems Suitable." 

Although the Internal Revenue Service is improperly 
named as the defendant, this will be deemed to be an action 
against the United States.  Yannicelli v. Nash, 354 F. Supp. 

1 
laintiff allegedly submitted claim 220-667-2415 
to the Service on Novevber 27, 1970. The с orporation's as- 


Serted tax liobility is 
fer abroad of fund 
"Ihe Bible." 


> 


Plaintiff 


his reward because the Service 


claimed to have arisen from the trans- 


in connection with the making of the film, 


clains that he has been deprived of 


has not audited the corporatio 


1974). Тһе United States тау not be 
without its consent, and in Order to establish that th 
court has subject matter jurisdiction, plaintiff must : % 


that there is a specific statut ory provision whereby thi 


United States has waived its sovereigr nnunity with res 


pect to the claims asserted in the complaint. Jarr v. Ma- 


teo, 360 U.S. 584 (1959); Scheia v. United States, 352 
F. Supp. 182 (E.D.N.Y. 1972). Plaintiff has not invoked 
any such provision, but the court will consider several 


possible bases of subject matter jurisdiction: 28 U.S.C. 

72340, 1346(a) (2) (implied contract): the Federal Tort 
Claims Act, 28 U.S.C. $$1346(c), 2671 et Seq.; mandamus, 
28 U.S.C. $1361; d the Administrative Pro 


"re Act, 


5 U.S.C. S701 et seq. 


28 U.S.C. §§1340, 1346(a) (2) (Implied Contract) 


Section 1340 of the Judicial Code provides in 


part that "[t]he Gistrict courts shall have original jurisdiction 


ОҒ any civi! action ‘rising under [the internál Revenue 


Code]". ‘This section has been construed as a general 


Grant of jurisdiction which nonethless 


authorizes suit only 


where the United States has specifically consented to be 


sued under some other Statutory provision, generally 28 


U.S.C. §1346. Yannicelli v. Nash, supra, 354 F. Supp. at 


149; see Phillips v. United States, 346 F. 24 999 (24 Cir. 


1965). 


At least one case has held that а claim for reward 
alleges in substance that the provision for reward gives 
rise to an implied contract; in that case, the court held 
that the district court had jurisdiction over an action on the alleg- 
ed implied ne under 28 U.S.C. §1346(a) (2). Barker v. 
Loin, 366 Р. 24 757 (1st Cir. 1966). Section 1346(а) (2) 
provides that the district courts shall have jurisdiction over 
‚апу claim against the United States, not in excess of $10,000, 
based upon, iter alia, "any express or implied contract with 


the United States***, 


However, a line of authorities have dismissed com- 
plaints based on alleged implied contracts for failure to 
state a claim on which relief can be granted. Barker v. lein, 
supra, 366 F. 2d at 758; Gordon v. United States, 92 Ct. Cl. 
499, 36 F. Supp. 639 (1941); Katzberg v. United States, 93 ct. 
Cl. 281, 36 F “upp. 1023 (1941); Chase v. United States, 

103 Ct. C1. 80, 60 F. Supp. 211 (1945). Іп each of these 


cases, the court has held that the provision of Regulation 


$31.7623-1 or its predecessor authorizing the district dir- 


! 
ector to award such sums "as he deems suitable" does not | 
constitute an offer of any definite or ascertainable sum. 

Therefore, these courts have held, no contract arose from the ! 


provision for reward. I concur in this view and hold that 


the complaint fails to state a claim for breach of implied 


contract on which relief can be granted. 


An alternative ground of decision is that since 


$7623 of the Internal Revenue Code does not yive rise to 


an impli d contract, 28 U.S.C. 661340 and 1345(a) (2) do 

not provide a basis of subject matter jurisdiction. Schein 
: i aye «2 » T 2 

v. United States, supra, 352 F. Supp. at 186. . 


Тһе Tort Claims Act, 28 U.S.C. §§1346(c), 2671 et 


By the Federal Tort Claims Act, the United States 
has waived immunity with respect t> certain act ic in tort. 28 U.S.C 
52674. However, the waiver does not apply to "[a]ny claim 
*** based upon the exercise or performance or the failure 
(о exercise or perform a discreti пагу duty on the part of a federal 
agency *** ," 28 U.S.C. $2680(a). Section 7623 of the Internal Pevenue 


Code states that Internal Revenue officials are to pay as rewards such 


sums as they "may deem necessary", indicating that the deter 
mination to be made is discretionary. The regulations enacted 
pursuant to §7623 reinforce this conclusion. Regulation 
$301.7523-1 provides in pertinent part: 
"(а) *** ^ district director may approve 
cable for infor- 
mation that leads to the detection and 


punishment of any person guilty of violat- 
ing any internal revenue law *** , 


А " % 
such rovwara 1s he deems svi 


"(c) *** All relevant factors *** shall be 
akan inlo a ‘count by a district director 
in letermining iether а reward shall be 
paid, and, if so, the amount thereof, *** " 


Divonne's claim for $500,000 also exceeds 
the $10,000 jurisdictional maximum of 28 U.S.C. 
$1346 (a) (2). 


p- 


The instant claim for reward is clearly excluded from the 
Tort Claims Act by 28 U.S.C. §2680(a). Moreover, it is 


most doubtful that the claim sounds in tort. As a result 


, 


28 U.S.C. §1346(c), the jurisdictional provision correspond- 


ing to the Tort Claims Act, does not confer subject matter 


jurisdiction on the court. ° 


Mandamus, 28 U.S.C. S1361; Administrative Procedure Act, 
5 U.S.C. 6701 et seq. 


For similar reasons, jurisdiction cannot proper- 
ly be based on the mandamus provision of the Judicial Code 
or on the Administrative Pro edure Act. Тһе mandamus pro- 
vision, 28 U.S.C. $1361, provi.es: 

"The district courts shall have ori- 

ginal jurisdiction of any action in the nature 

of mandamus to compel an officer or employée 

of the United States or any agency thereof 

to perform a duty owed to the plaintiff.” 

It is settled that mandamus does not lie to compel an officer 


Or agency to perform a discretionary function such as that 


authorized by 57623 о 


kn 


the Internal Revenue Code. As ths 


court stated in Schein v. United States, supra: 


"Relief against administrative action or non- 
t. action under the court's nandamus jurisdiction, 

28 U.S.C. 61361, is available олім where a gov- 
ernmental officer or employee has failed ‘to 
perform a duty owed to the plaintiff.' ‘The Dis- 
trict Director here was clear] under ro duty to 
allow plaintiff a reward or пу other form of 

; compensation. As defendants point out, mandaaus 

does not lie to compal a change in the exercise 

of discretion so as to produce the action da- 

sired by the plaintiff. [citations omitted]." 352 F. Supp. at 196-87 

sce Parker v. Kennedy, 212 F. Supp. 294, 295 

"$ 


S.D.N.Y. 1965). 
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Similarly, the right to review provided by 
5702 of the Administrative Procedure Act does not apply to 
agency action "to the extent that *** [the] action is 
committed to agency discretion by law." 5 U.S.C. §701(a) (1); Kletch- 


"24 436, 442-43 (2a Cir. 1969). rdingly 


, 


the Administrative Procedure Act does not furnish a basis 


of subject matter jurisdiction. Schein v. United States, 


supra, 352 F. Supp. at 186. 


Accordingly, the complaint is dismissed for 
failure to stat^ a claim in implicd contract and for lack 
of subject matter jurisdiction. 

SO ORDERED. 


New York, Net York 
July 14, 1975 


: ШІ ІЛЕ) Кл 


— ROBERT L. CARTER 
U.S.D.J. 
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MEMORANDUM OPINION AND ORDER 


Plaintiff Franklin State Bank has brought this 
action agatnat the United States asserting jurisdiction 
unc Эк the Federal Tort Claims Act, 28 U.S.C. § 1346(b). 
The bank seeks to recover damages for the allegedly negli- 
gent loss by the government of property in which the bank 
held a purchase money security interest at the time of the 


loss. 


Findings of Fact 


The relevant facts in this case are largely un- 


'disputed. On March 25, 1971, plaintiff bank obtained by 


assignment a security agreement in the sum of $5,128.51 
covering a 1971 Allied 7000 Ho Ram machine ("Ho Ram" 

which h. 3 been purchased by Alan Doty, Inc. А financing 
Statement was duly filed in the office of the County Clerk 
of Westchester County on March 29, 1971, and in the office 
of the Department of State of the State of New York on 
March 30, 1971. Alan Doty, Inc. paid to the bank the first 
installment under the security agreement and accompanying 
note, which was due on April 27, 1971 in the amount of 


$427.44 and failed to pay any further installments. 


On June 18, 1971 defendant Commissioner of 
the Internal Revenue Service made an assessment against 
Alan Doty, Inc., in the sum of $39,391.26 for employee 
withholding taxes due for the first quarter of i971. 

| 

On August 6, 1971, a notice of federal tax lien was filed 
with the Secretary of State of the State of New York for 
said assessment. Оп August 9, 1971, the Ho Ram was levied 
against and seized by duly authorized agents of defendants 
in connection with the collection of taxes due under that 
assessment. At that time, the Ho Ram along with other 
equipment was being used by Alan Doty, Inc. in connection 
with construction work it was performing on a project at 
West Point Military Academy. The defendants’ agents took 
the Ho Ram and other items of property and segregated them 
at en isolated location within West Point, tagging each 
item as having been seized by the Internal Revenue Service. 

On or about August 24, 1971, the bank received 
a letter from Alan Doty, Inc., suggesting that the bank 
pick up the Ho Ram at West Point “for resale in an effort 
to recoup monies you have invested in this unit." (Exh. F, 
Stipulatior of Facts.) Accordingly, on or about August 31, 


1971, agents of the bank went to West Point and removed the 


Ho Ram from the premises to New Jersey. 


Having learned of this, Revenue Agent Gleason 
communicated with George Stromberg, an attorney represent- 
ing the bank. Mr. Gleason told Mr. Stromberg that the Ho 
Ram removed from West Point at the direction of the bank 
had been under seizure and had to be returned. ие. 
Stromberg agreed to return the Ho Ram to defendants' agents 
so that it could be appraised for its sales value both 
separately and as part of a bulk sale of the items of 
property which had been seized at West Point, but he ad- 
vised Mr. Gleason of the bank's prior security interest in 
the Ho Ram. Mr. Gleason noted that he was already aware 
of this security interest. Further details of this conver- 
sation are disputed by the parties to this action, but, as 
vin be shown, a resolution of these discrepancies is not 
essential to the court's disposition of the matter. 

Following the conversation between Mr. Gleason 


and Mr. Stromberg, the Ho Ram was returned to West Point 


by the plaintiff, and on September 8, 1971, plaintiff sent 


a letter to tne Internal Revenue Service, to the attention 


of Mr. Gleason, stating that the balance due to plaintiff 
on the security agreement was $4,701.14, together with 
copies of the security agreement, promissory note and fi- 


nancing statement.  Sometime during September 1971, defendants' 
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agents were advised that Alan Doty, Inc. had paid in full 
төк БН of taxes which had been assessed against it, 
and on September 28, 1971, they released the levy and de- 
livered the Ho Ram to Alan Doty, Inc. 

/ Plaintiff bank was not notified either before 
or after — s 1971 by defendants' agents that 
the Ho Ram was being or had been returned to Alan Doty, 
Inc. Since September 28, 1971, the bank has been unable 
to locáte the Ho Ram or Alan Doty, Inc., and there is still 
due and owing under the security agreement the sum of 
$4,701.14, plus interest. By a letter dated April 14, 
1972, addressed to the Commissioner of Internal Revenue 
(Exh. I, Stipulation of Facts), the bank demanded the re- 
turn of the Ho Ram, but did not make any statement of money 
j damages claimed. No other written claim or demand was made 
Бу the bank to defendants prior to the commencement of 


this action on May 18, 1972. 


Conclusio:s of Law 


Plaintiff claims that defendants' failure to 
safeguard the Ho Ram for plaintiff or to notify plaintiff 
that the tax levy against Doty had been vacated or to find 


out who was entitled to possession of the Ho Ram before 


----------- 


delivering it to Alan Doty, Inc., constitutes a cause of 


action sounding in negligence or conversion against defend- 


ents. (Р1'ѕ Request for Conclusions of Law, 3-4.) The 


court does not reach the merits of such claims, because 
idi edel finds itself to be without subject matter juris- 
diction in the instant case. 

Plaintiff maintains that the jurisdiction of 
this "e arises under 28 U.S.C. S 1346(b), the Federal 
Tort Claims Act. However, before jurisdiction may be es- 
tablished pursuant to that section, an aggrieved party must 


exhaust its administrative remedies by filing a statement 
\ 


of its claim with the appropriate agency pursuant to 28 


(U.S.C. $ 2675. Title 28, $ 2675, provides as follows: 


"Ап action shall not be instituted 
upon a claim against the United States for 
money damages for injury or loss of property 
or personal injury or death caused by the 
negligent or wrongful act or omission of any 
employee of the Government while acting within 
the scope of his office or employment, unless 
the claimant shall have first presented the 
claim to the appropriate Federal agency and 
his claim shall have been finally denied by 
the agency in writing and sent by certified 

or registered mail. The failure of an agency 
to make final disposition of a claim within 
six months after it is filed shall, at the 
option of the claimant any time thereafter, 

be deemed a final denial of the claim for 
purposes of this section. Tle provisions of 
this subsection shall not apply to such claims 


нег -- 


ав may be ascerted under the Federal 
Rules of Civil Procedure by third party 
complaint, cross-claim or counterclaim." 
(Emphasis added) 


^ The filing of such an administrative claim has 
been held to be an "absolute prerequisite" to the filing 


of a Federal Tort Claims action and "a jurisdictional re- 


quirement. . .not capable of a waiver or subject to an es- 


toppel." Best Bearings Co. v. United States, 463 F.2d 
1177, 1179 (7th Cir. 1973). See also Powers v. United 
States, 390 F.2d 602 (9th Cir. 1968); Hlavac v. Urited 
States, 356 F.Supp. 1274 (D. C. 111. 1972). Since the 
issue involved goes to the subject matter jurisdiction of 
this court, it must be considered even though it was first 


raised by defendants in post-trial Proposed Findings of 


Fact and Conclusions of Law. It is axiomatic that questions 


of subject matter jurisdiction may be considered at any 
point in the trial process or thereafter. Fed. R. Civ. P. 
12(h) (3). See generally Wright & Miller, Federal Practice 
and Procedure: Civil § 1393. Nor does it have any import 
that the court refused to dismiss the — earlier, when 
defendants attempted to show lack of subject matter juris- 
diction on other grounds (Memcrandum Opinion and Order, 


March 12, 1973), since "(i]t is the duty of a federal 


<. n 
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district court to dismiss ап action whenever the court 


is satisfied that a controversy within its jurisdiction 


is not involved." Jackson v. Kuhi 254 F.2d 555, 559 


(8th Cir. 1958) (emphasis supplied). 
\ In the instant case, it seems clear that plain- 

tiff has not met the prerequisites set forth in 28 U.S.C. 

S 2675 for the establishment of subject matter jurisdiction. 

The only communication from the bank to the Internal 


Revenue which in any sense could be considered a 6 2675 


"claim" would be the letter of April 14, 1972, in which 


езе e nas mnm mm 


Mr. Stromberg, the bank's attorney, stated that "demand 

is hereby made upon you that you return or-cause to be 
returned the said machine to the aforenamed bank." But 

28 CFR 6 14.2 specifies that an administrative claim must 
be "accompanied by a claim for money damages in a sum cer- 
tain for injury to ос loss of property. . ." Тһе courts 
have been rigorous in requiring that such money damages 

be specified іп "sum certain." See, e.q., Avril v. United 
States, 461 F.2d 1090, 1091 (9th Cir. 1972); Bialowas v. 
United States, 443 F.2d 1047, 1049 (3rd Cir. 1971). More- 
over, even assuming arquendo that plaintiff's April 14, 
1972 letter to the Commissioner of Internal Revenue was an 


adequate administrative claim, which it was not, jurisdiction 


would not hig under a 28, U, 15. “©. 8: 134605) Pqsayse Plaintiff 


su 27 


commenced this action prior to receiving a denial of its 
ma ет jurisaictl эл. & 


‘claim or waiting fox the expiration, of six months as re- 
Submit Order on ү notice. 


ди; ui? red under 28/0 U. S: ‚С. vi. £675 (a). Walley v. United States, 


тет ғ.Борр. ,260.1538: pa T 1973). SO. ORDERED 
Although ordinarily failure to file an adequate 


administrative claim is эе for dismissal without yee 


udice, in cases such as this, causa’ RE 573 Hele” Тү Теке 

of limitations created by 28 U.S.C. 6 2401 has already run, 
the claim against the government is forever barred. Robinson 
v. United States Navy, 342 F.Supp. 381.(E.D. Pa. 1972). 
This is the rule absent a showing of deception or of an 
intentional “sitting on its rights" by the government, and. 
по; such showing has been made in this case. Joyce v. 
United States, 474 F.2d 215, 218 (3rd Cir. 1973). While 
such a rule may seem arbitrary, it rests on the theory that 
the Federal Tort Claims Act represents a statutory relin- 
quishment of the Sovereign immunity of the United States, 
апа as such, requires a clear and specific showing of its 
applicability before being utilized. Dalchite v. United 


States, 346 U.S. 15, 30-31 (1953). 


"g 2. 


Тһе complaint is dismissed for lack of subject 
matter jurisdiction. 

Submit Order on five days' notice. 
Dated: New York, New York 


September 29, 1975 SO ORDERED 


CONSTANCE BAKER MOTLEY 
Ú; 6, D. д: 
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Form 280 A-Affidavit of Service’ by Mail 
Rev. 3/72 


AFFIDAVIT OF MAILING CA 75-7552 


State of New York ) ss 
County of New York ) 


Pauline P. Troia being duly sworn, 
deposes and szys that she is employed in the Office of the 
United States Attorney for the Southern Dístri t of New York. 


` That on the 12th day of 


December 1975 s he served a copy of the within 


brief of defts anpellees 


by placing the same іп a properly postpaid franked еп"; оре 


addressed: 


Samuel Schein, Esq., 
125 Fast 18th St, 
Bklyn, NY 11226 


And deponent further says 
.She sealed the said envelope and placed the same in the 
mail chute drop for mailing in the United States Courthcuse, Annex, 
JovregoSsquag* Borough of Manhattan, City of New ТЕ 


One St. Andrews Plaza 


2 ) һы E, POR 
* ^ 4 
Sworn to before ше this 


12th day of December 19 75 


-adi - т 
; «Jf sae 
Жер <, 2 Jen 
RALPH I. LEE 
Notary Public, S..t { New York 
Ко. 41-2292838 ( ( t 


Term Expires March 30, 1977 


